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CHAPTER SEVENTEEN 

THEODORE ROOSEVELT AND HIS TIME 

THE NORTHERN SECURITIES SUIT 

when Roosevelt became President the vital question about the control of trusts or great corporations was whether the National Government had the power to exercise such control. A decision of the Supreme Court in 1895, in a suit brought under President Cleveland's administration against the Sugar Trust, held in effect that under the Constitution the National Government had not such power. The suit had been brought under the Sherman anti-trust law of 1890, which was designed to destroy monopoly and curb industrial combinations like the Sugar and Tobacco Trusts. The decision of the Supreme Court, known as the Knight decision, was in effect that the National Government had no power over the corporations, and it was so interpreted by them, for under it, virtually all the trusts in the country were formed later. One of them, known as the Northern Securities Company, was formed shortly before Roosevelt became President, and was a union or merger of practically the entire railway system of the Northwest, the chief lines being the Northern Pacific and Great Northern Roads.
Early in 1902 the President took up with the Attorney General, Philander C. Knox, the question of testing the legality of this merger in the courts. The Attorney General advised him that, in his judgment, an action would be sustained. Without consultation with other members of his Cabinet, the President directed the Attorney General to begin the suit. No intimation of his purpose had reached the public, and when, on the late afternoon of February 19, 1902, Mr. Knox gave out through the press a brief announcement that the President had so directed him, a tremendous commotion followed. Mr. Knox simply said that some time previous the President had requested an opinion from him as to the legality of the merger and that he had recently given him one to the effect that, in his judgment, the merger violated the Sherman Act of 1890; whereupon, the President had directed him to have suitable action taken to have the question judicially determined; a bill in equity was in preparation, and it was probable that proceedings would be instituted in a Federal Court in Minnesota,
This announcement was published in the morning newspapers of February 20, 1902, its publication having been withheld till after the close of the stock market for obvious reasons. It fell upon the financial world literally like a bolt from the blue. The members of the President's Cabinet, with the single exception of the Attorney General, got their first intimation of the President's purpose from the newspapers. The chief personages in the merger were J. Pierpont Morgan and James J. Hill, undisputed kings of the financial and railway worlds. They employed as legal advisers the ablest lawyers in the country, recognized leaders of the bar throughout the land. Not one of these advisers, it was shown subsequently, shared the view taken by Mr. Knox. Many of them were openly vocal in their indignation and contempt, declaring that the President had been led into an act of folly on the advice of "an unknown country lawyer from Pennsylvania," Precisely this statement was made to me by one of them, and when I reported it to the President, he replied: '' They will know this country lawyer before this suit is ended," a prophecy which was amply fulfilled.
The effect of the news of the suit in Wall Street was thus recorded in the stock market report of the Tribune on February 21:
"Not since the assassination of President McKinley has the stock market had such a sudden shock as was caused by the announcement on Wednesday night of President Roosevelt's purpose to proceed to test the legality of the merger of the Northern Pacific and Great Northern Roads. Not the slightest intimation of the President's proposed move reached Wall Street in the course of the day on Wednesday."
For the first time in many years the National Administration had acted in a matter of great financial importance without any advance news of its purpose reaching Wall Street. That in itself was a disturbing fact for it showed that all existing avenues of "inside information" had been closed.
The Attorney General filed a bill in equity in the United States Circuit Court at St. Paul on March 10. The defense was based expressly on the ground that the Supreme Court in the Knight case had explicitly sanctioned the formation of such a company as the Northern Securities Company. The representatives of privilege intimated, and sometimes asserted outright, that in directing the action to be brought the President had shown a lack of respect for the Supreme Court, which had already decided the question at issue by a vote of eight to one.
J. Pierpont Morgan went to Washington and had an interview with the President, Attorney General Knox being present. Mr. Morgan protested against the President's conduct in acting without letting him know of his purpose in advance. The President replied: "That is just what we did not want to do." "If we have done anything wrong," said Mr. Morgan, "send your man (meaning the Attorney General) to my man (naming one of his lawyers) and they can fix it up." "That can't be done," said the President. "We don't want to fix it up," added Mr. Knox, 1' we want to stop it.'' Then Mr. Morgan asked: '' Are you going to attack my other interests, the Steel Trust and the others'?" "Certainly not," replied the President, "unless we find out that in any case they have done something that we regard as wrong."
When Mr. Morgan retired, the President said to Mr. Knox: "That is a most illuminating illustration of the Wall Street point of view. Mr. Morgan could not help regarding me as a big rival operator, who either intended to ruin all his interests or else could be induced to come to an agreement to ruin none."
I v/as informed later by one of Mr. Morgan's counsel that Mr. Morgan went to his hotel and wrote a very indignant and violent letter to the President which was never delivered because it was stopped on the way by my informant, who persuaded the irate financial magnate of its unwisdom.
The case was first tried in the United States Circuit Court at St. Paul and a decision in favor of the Government was rendered on April 9, 1903. It was appealed to the Supreme Court of the United States and was argued in behalf of the Northern Securities Company by the ablest corporation lawyers in the country. It was admitted that the contention of these lawyers that the merger had been sanctioned by the Knight decision was sound, and the question presented to the Supreme Court was simply whether it would reverse itself by reversing that decision. This it decided to do, by a vote of 5 to 4, on March 14, 1904, when it rendered a majority decision that the merger had been formed in violation of the Sherman- Law. The power of the Government to exercise control over combinations was thereby permanently established, and the result was hailed as a notable triumph for the President and the Attorney General. The New York Tribune said of it on March 15, 1904:
"The decision completely justifies the much denounced action of President Roosevelt. It is not he who stops the merger, but the Supreme Court. The highest tribunal in the nation decides that the plan to control these competing railroads is illegal. Those who formed it may think that a hard saying and a wrong one, but they cannot blame the President as an irresponsible disorganizer for taking the same view of the law as the Supreme Court, nor complain because he requires them to obey the law, and when he thinks they are disobeying it submits the question to judicial decision."
The action of the President was subjected to sharp criticism until the final verdict was rendered but he was able to retain his equanimity under it, as his private correspondence shows. On May 6, 1902, he sent this letter of introduction to the Attorney General:
"This is my good friend, Mr. Smalley, a correspondent of the London Times. I want him to have a talk with you, because in New York he lives at the Metropolitan Club and meets largely the gentlemen who since the merger suit have crossed themselves at the mention of our names."
On June 3, 1902, he wrote to General James H. Wilson: "I am sorry that the financial men should be tempted to criticize me but I have never been more certain of anything than that I was right in taking the actions which they criticize. It is above all to the interests of the men of great wealth that the people at large should understand that they also have to obey the law."
Following closely upon the decision in favor of the Government by the St. Paul Circuit Court, the Attorney General, on May 10, 1902, began proceedings against the Beef Trust, filing a petition to restrain it in the United States Circuit Court of the Northern District of Illinois. A decision in favor of the Government was rendered by this court on May 26, 1903, and affirmed by the Supreme Court of the United States on January 31, 1905. Other similar suits of minor importance were instituted at this time and won by the Government. During the years following 1903, there were others of large importance instituted and won by the Government.
When, in April, 1903, the Supreme Court of the United States rendered its decision upholding the New York Franchise Tax Law, the news of the court's action reached President Roosevelt while he was on a speaking tour in the West. He expressed his natural gratification in a letter to Secretary Knox, which is notable also for its reference to educational influences which may affect the minds of judges as well as laymen:
ottumwa, iowa, April 28, 1903.
"I have just received a telegram to the effect that the Franchise Tax Law in New York has been declared constitutional by the Supreme Court. This was something very near my heart for I felt that the Franchise Tax Law was the most definite and important contribution to decent and intelligent government made by me while I was Governor. I am, therefore, very much pleased with the news. I write you because I think that the reflex action of what you have done during the past year and a quarter is in no small degree responsible for the decision. The courts can be educated just as the public can be educated, and the suits you have carried on and the decisions you have secured in the United States Courts have had, I am convinced, a very profound effect elsewhere. Unless I am greatly mistaken one of the places where this effect is visible is this Franchise Tax decision."


